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Introduction: Knowledge Is Power — Especially Behind
Bars or in the Courtroom

The legal system in Georgia is complicated—by design.
It uses a maze of legal terms, deadlines, procedures, and
technicalities that can bury the average citizen before they even
understand what’s happening. And if you're poor, Black, young,
or already carrying the weight of a criminal record, the system
often feels more like a trap than a path to justice.

This book was created to change that.

Volume 1 of The Georgian Law Review is about
survival—legal survival. It’s about knowing your rights before
you're in handcuffs. It’s about understanding how the courts
operate so youre not blindsided by a plea deal you never
understood. It’s about seeing the full picture, from the moment
a police officer pulls you over, to the day you either walk
free—or walk out wiser.

If youre currently incarcerated, facing charges, fighting
your case pro se, or trying to help someone else who is, this
book is for you. If youre a student of law, a loved one of
someone caught up in the system, or part of a reentry or youth
education program—this is for you, too.
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Why This Book Exists

Georgia has its own laws, procedures, rules of court, and
criminal statutes that are not always the same as other states.
Unfortunately, most legal guides are written with federal law in
mind or in language only lawyers understand.

The result? People don’t know what’s going on until it’s too
late.

This book gives you a fighting chance to do something
different.

You'll learn:

What Georgia law really says about crimes and
punishment

How the arrest process works—and what you should and
shouldn’t say

How to understand and respond to your charges

What a plea deal actually means

What motions can be filed before trial

How trials work in Georgia’s courtrooms

What sentencing involves

How to appeal or fight back after a conviction

How to avoid the biggest legal mistakes people make in
court

You won't need a law degree to understand this book. Every
chapter is broken down into real language, with real-life
examples, sample motions, and practical guidance.
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A Word on Representation

While having a good lawyer can change your life, the truth
is: not everyone gets one.

Whether you're working with a public defender or trying
to go it alone, you still need to understand what’s happening
in your own case. Legal awareness isn't just power—it’s
protection.
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Who I Am

My name is Jonah Sanders. I'm an educator, reform
advocate, and the founder of The Urban Law School
a—platform designed to bring law and life skills to people
who've been systemically left behind. I've spent years teaching
incarcerated men and women how to understand the system
they’re trapped in—and how to break free mentally, legally,
and spiritually.

This book is part of that mission.

How to Use This Book

Each chapter covers a specific part of the criminal process.
You can read it front to back or skip to the part that relates
to your current situation—whether it’s understanding your
indictment, filing a motion, or preparing for a trial.
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Final Thoughts

Georgia’s system may be powerful—but so are you, once
you understand it.

This isn’t just a law book. It’s a legal flashlight.

Use it to find your way.

Now turn the page—and let’s begin.
— Jonah Sanders



Chapter 1: Understanding Georgia

Criminal Law
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What Is Criminal Law?

Criminal law is the area of law that deals with actions
considered harmful to society as a whole. It establishes what
behaviors are crimes, sets the rules for prosecuting individuals
accused of those crimes, and determines the penalties for those
found guilty. In Georgia, criminal law is outlined primarily
in Tite 16 of the Official Code of Georgia Annotated
(O.C.G.A.), which defines specific crimes and the
punishments that come with them.

If you've ever wondered how the law determines who goes
to jail, how long they stay there, and under what circumstances,
you're asking about criminal law.
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The Difference Between Georgia Law and Federal Law

It’s important to understand the difference between federal
law and Georgia state law. Federal law is created by Congress
and applies across all fifty states. It is enforced by federal
agencies like the FBI, DEA, or US. Marshals. Federal crimes
often involve actions that cross state lines, such as large-scale
drug trafficking, human trafficking, tax evasion, and terrorism.

Georgia state law, on the other hand, is created by the
Georgia General Assembly and applies only within the state’s
borders. It is enforced by local police departments, county
sheriffs, and the Georgia Bureau of Investigation (GBI). Most
of the crimes people face—such as drug possession, theft,
assault, or burglary—are prosecuted under Georgia law, not
federal law.

If you or someone you know is charged with a crime in
Georgia, chances are it's a state offense, and the rules, penalties,
and procedures in this book apply to that case.
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Types of Crimes in Georgia

Georgia separates crimes into three main categories:
felonies, misdemeanors, and misdemeanors of a high and
aggravated nature.

Felonies are serious crimes that carry a punishment of more
than one year in prison. Some felonies, like armed robbery,
kidnapping, and murder, can carry life sentences or even the
death penalty. The most serious felonies often have mandatory
minimum sentences that a judge cannot reduce.

Misdemeanors are less serious crimes. These include
offenses like simple battery, shoplifting items under $500, or
marijuana possession of less than one ounce. A misdemeanor is
punishable by up to 12 months in jail and/or a fine, typically
up to $1,000.

Misdemeanors of a high and aggravated nature fall
between regular misdemeanors and felonies. They carry
enhanced penalties—often higher fines or longer jail time.
These charges might involve repeat offenses or situations where
the victim is elderly, disabled, or a public servant.
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Common Criminal Charges in Georgia

Some of the most frequently charged crimes in Georgia
include theft by taking, aggravated assault, burglary, possession
of marijuana or other controlled substances, and family
violence battery. Theft can be a misdemeanor or a felony
depending on the value of what was taken. Possession of
marijuana under one ounce is a misdemeanor, but anything
over an ounce becomes a felony. Even driving under the
influence (DUI) is a criminal offense in Georgia, and a
first-time DUTI is considered a misdemeanor.

Understanding what you're charged with—and whether
it's a misdemeanor, high and aggravated misdemeanor, or
felony—is the first step to figuring out your legal risk and next

moves.
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Statute of Limitations

Georgia law gives prosecutors a limited amount of time
to file charges after a crime occurs. This is called the statute
of limitations. For misdemeanors, prosecutors have two years
from the date of the alleged offense to bring charges. For most
felonies, the time limit is four years. If the alleged victim was
under 18 at the time of the offense, prosecutors have up to
seven years to file charges. The exception is murder, which has
no time limit—charges can be brought at any time.

If you are charged after the statute of limitations has
expired, your lawyer can file a motion to dismiss the case. This
is a critical legal defense that can end the case before it goes to

trial.
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Intent and Mental State

For someone to be found guilty of a crime in Georgia,
the prosecution usually must prove that the person not only
committed the act but also intended to commit it. This
concept is broken into two parts: "mens rea” (the guilty mind)
and "actus reus” (the guilty act).

For example, accidentally bumping into someone and
causing them to fall may not be a crime. But if you intentionally
push someone to the ground, knowing it could harm them,
that’s a criminal act because there was intent behind it. Georgia
law also recognizes negligence and reckless conduct as possible
grounds for criminal charges, even if the harm wasn't

intentional.
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Criminal Liability and Responsibility

Under Georgia law, you can be held criminally responsible
even if you didn’t directly commit the crime. If you help
someone else commit a crime, encourage them, or participate
in planning it, you can be charged as a party to the crime. This
means that the getaway driver in a robbery or someone who
provides a weapon or information can be charged just like the
person who actually committed the act.

Also, if someone dies during the commission of a felony
you were involved in, Georgia law allows for a charge of felony
murder—even if you didn’t kill anyone yourself. That means
being present and participating in a dangerous felony can carry
life-changing consequences, even if you didn’t physically hurt

anyone.
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Georgia’s Recidivist Law

Georgia has one of the strictest repeat offender laws in
the country. Under O.C.G.A. § 17-10-7, if you have a prior
felony conviction and are convicted of a new felony, the court
may be required to impose the maximum sentence allowed by
law. In some cases, parole is not an option. This is known as
the recidivist statute, and it removes a judge's ability to show
leniency once you're labeled a repeat offender.

Understanding your criminal history—and how it may
impact new charges—is critical when considering plea offers or
going to trial.
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A Real Example

In a Georgia case known as State v. Robinson, the
defendant was charged with burglary even though he didn’t
personally steal anything. Evidence showed that he helped plan
the burglary and was present when it occurred. The court
found that his participation in the planning and his knowledge
of the crime made him guilty under Georgia’s party-to-a-crime
law. He was sentenced just like the person who actually took
the items.

This case shows how Georgia law casts a wide net when it
comes to criminal responsibility.
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Final Takeaways

Understanding Georgia criminal law starts with knowing
what youre up against. Is the charge a felony or a
misdemeanor? What penalties could it carry? Are you being
charged for something you did, or for your role in someone
else’s crime? Are you a first-time offender, or does your record
make you vulnerable to enhanced sentencing?

You can’t fight what you dont understand. And in
Georgia, ignorance of the law won’t protect you. But education
might.

In the next chapter, we'll look at what happens the moment
you're arrested—including what rights you do and don’t have,
how the booking process works, and why what you say during

those first moments can change your entire case.



Chapter 2: Arrest & Booking
Process

17
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Your First Encounter with the System

In Georgia, an arrest is often the first formal contact
someone has with the criminal justice system. Whether it
happens during a traffic stop, a knock at your door, or a raid,
it’s a moment that changes everything. What happens in the
minutes, hours, and days that follow can determine whether
you walk free, get a bond, or stay locked up for months—or
even years.

This chapter explains the arrest and booking process in
Georgia, step by step, and highlights what you should (and

should not) say and do during those critical early moments.
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When Can Police Arrest You?

In Georgia, law enforcement officers can arrest you under
several circumstances:

1. If they have a valid arrest warrant signed by a judge or

magistrate.

2. If they observe you committing a crime in their presence.

3. If they have probable cause to believe you committed a
felony—even if they didn’t see it happen.

4. During a traffic stop if there’s evidence of DUI, outstanding

warrants, or illegal items in the vehicle.

The threshold is low in many situations. “Probable cause”
means officers have enough facts or evidence to reasonably
believe a crime was committed. It doesn’t require full
proof—that’s for court. But it’s enough to get you handcuffed.
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Your Rights During Arrest

As soon as you are taken into custody, you have
constitutional rights—even if officers don’t immediately tell
you. These include:

The right to remain silent.

The right to an attorney.

Protection from unreasonable searches and seizures.

Protection against self-incrimination.

If an officer starts to question you while you're in custody, they
are supposed to read you your Miranda rights: “You have the
right to remain silent... anything you say can and will be used
against you...” etc.

If they question you without reading your rights, your
attorney may be able to get any statements you made thrown
out later.

Tip: The smartest thing you can say during arrest is:

“I am invoking my right to remain silent. I want a lawyer.”
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The Role of Search and Seizure

Georgia law—like federal law—says the police cannot
search your body, car, or home without a valid reason. But
there are many exceptions. For example, if you're being arrested
legally, police can search your body (called a search incident to
arrest) and your immediate surroundings.

Police can also search your car if they see something illegal
in plain view or if they smell marijuana. If you give them
permission to search, they don’t need a warrant. So be
careful—what you allow can override your rights.

Never say “go ahead” or “I don’t mind” to a search. If they
don’t have a warrant or probable cause, they shouldn’t be
searching. Let your lawyer fight that battle later.
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What Happens During Booking?

Once you are taken to jail, you'll go through a process
called booking. This is where the system logs you into custody
and gathers your identifying information. During booking,
you can expect the following:

You'll be photographed (mugshot).

You'll be fingerprinted.

You'll be asked for personal information like your name,
birthdate, and address.

Your charges will be formally entered into the system.

Any personal belongings you have will be inventoried and

held.

You may be placed in a holding cell or temporary housing
while the jail processes your case. Depending on the county
and the time of day, you could be there for hours—or even
days—before seeing a judge.
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First Appearance: What It Is and Why It Matters

In Georgia, you have the right to see a judge within 72
hours of arrest. This hearing is called a first appearance or
magistrate court hearing.

At this hearing:

The judge informs you of the charges.

You are told whether a bond will be set.

If eligible, the judge sets the bond amount.

The court determines whether you need a public defender.

If you're arrested without a warrant, this hearing must happen
within 48 to 72 hours. If youre arrested with a warrant, it may
take longer, especially over weekends or holidays.

The prosecutor may argue that you're a flight risk or danger
to the community and ask that bond be denied. Your behavior
during this hearing matters, even if youre not
speaking—judges take notice.

Tip: You do not have to plead guilty or give any statements
at a first appearance. Stay calm. Stay silent. Listen.
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Bond: How It Works

In Georgia, bond is not guaranteed, but most people are
entitled to it—especially for misdemeanors and nonviolent
felonies. If bond is set, it may come in one of several forms:

Cash bond: Pay the full amount in cash to be released.

Surety bond: Use a bail bondsman to pay a percentage
(usually 10%) of the bond.

Recognizance bond: You are released without payment but
must promise to return to court.

If your bond is denied or set too high, your attorney can file a
motion for bond reconsideration.
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Common Mistakes People Make During Arrest

1. Talking too much. People often think they can talk their
way out of an arrest. They can't. Police are trained to use your
words against you.

2. Letting police search without resistance. Never consent to a
search. If they’re going to do it, let them—but don’t agree to it.

3. Getting aggressive or resisting. Even if the arrest is unfair,
resisting can lead to extra charges. Stay calm and fight it in
court.

4. Posting on social media. Anything you say or post
publicly—even from jail—can and will be used against you.
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What to Tell Your Family or Lawyer Immediately

If you're able to make a phone call, give the following
information:

Your full legal name

The jail you're in

Your booking number (if known)

What you were told you're charged with

Whether a bond was set

That information will help your family or attorney locate you,
check on your bond status, and start building your defense.
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Final Thoughts

The arrest and booking process can be intimidating,
humiliating, and confusing—but it’s only the beginning. What
happens next will determine whether your case ends in
dismissal, a plea, or trial.

Your greatest weapon during and after arrest is silence,
followed by legal knowledge. The more you understand your
rights, the better your chances of getting fair treatment in the
courtroom.

In the next chapter, we’ll walk you through how Georgia
handles formal charges, indictments, and accusations—and
how to tell if the state is overcharging you from the start.



Chapter 3: Bond, Bail & First
Appearance in Georgia

28
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The First 72 Hours: Critical Time

After an arrest in Georgia, the first legal checkpoint is
known as the first appearance hearing. This usually happens
within 72 hours of your arrest, and it’s where important
decisions get made about your freedom.

The most urgent issue the court addresses at this stage is
bond—whether you'll be released while your case moves
forward or held in jail until trial. Many people underestimate
how serious this hearing is, but it often sets the tone for your
entire case.
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What Is Bond?

Bond (often used interchangeably with “bail”) is a financial
agreement made with the court to ensure that the defendant
will return for all future court dates. It’s not just about paying
money—it’s about your temporary freedom.

When bond is granted, you can get out of jail before your
trial. If you violate any conditions or miss court, the bond can

be revoked, and a warrant issued for your arrest.
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How Bond Works in Georgia

In Georgia, once you're arrested and booked, you must be
brought before a judge within 72 hours if you were arrested
with a warrant, or 48 hours without one. This is called your first
appearance hearing.

At this hearing:

The judge will inform you of the charges.

The judge will determine probable cause (whether there’s
enough evidence to continue holding you).

The judge will decide whether to grant bond and what
amount it should be.

If bond is denied, your attorney can later file a motion to
request reconsideration.
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Types of Bond in Georgia

There are several types of bond available depending on
your charges, criminal history, and the judge’s discretion:

1. Cash Bond

You (or your family) pay the entire bond amount in cash.
If you attend all court dates, this amount is refunded after the

case is resolved.

2. Surety Bond
You use a bail bondsman, who charges a nonrefundable
fee—usually 10 to 15 percent of the bond amount. The

bondsman guarantees your appcarance in court.

3. Property Bond
A piece of real estate with enough equity can be used as
collateral to secure your release. This is more complicated and

usually takes longer.

4. Recognizance Bond (ROR)

The judge releases you without requiring money, based on
your promise to return. This is usually reserved for low-level,
nonviolent offenses or individuals with strong community ties.
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Who Sets the Bond?

Bond is set by:

The arresting officer, in some misdemeanor cases (called a
preset bond).

A magistrate judge during first appearance.

A superior court judge for serious felonies or if bond is
initially denied.

If your charge is a “bondable offense”, meaning the law allows
for bond, the judge still has the discretion to deny it under
certain circumstances—especially if you're considered:

A flight risk (likely to flee before trial)

A danger to the community

A repeat offender

If bond is not granted at the first appearance, a bond hearing
can be scheduled later—often before a superior court judge.
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Offenses That Typically Do Not Get Bond at First

Under Georgia law, certain offenses require a superior
court judge to consider bond. These include:

Murder

Rape

Armed Robbery

Aggravated Child Molestation

Drug Trafficking

Aggravated Sodomy

Kidnapping

If you're charged with one of these, the magistrate judge cannot
set bond at your first appearance. You'll have to request a
formal bond hearing in superior court.
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Motion for Bond (If Denied)

If bond is denied at first appearance, your attorney (or you,
if pro se) can file a motion for bond in superior court. This is
your opportunity to present:

Your ties to the community (family, job, school)

Lack of criminal history (or explain prior convictions)

Evidence of a weak case or wrong charge

Proof that you are not a danger or flight risk

This hearing is critical. Prepare letters from employers, church
leaders, or loved ones to support your character. If granted, the
court will issue a new bond order and set conditions for release.
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Conditions of Bond

When bond is granted, the court may attach conditions to
your release, such as:

No contact with alleged victims or co-defendants

Drug and alcohol testing

Curfews or electronic monitoring

Mandatory check-ins with pretrial services

Restrictions on travel or weapons

Violating any of these conditions can lead to bond revocation,
which means you’ll be re-arrested and likely held until trial.
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Public Defenders and Legal Representation at First
Appearance

If you cannot afford an attorney, you can request a public
defender during your first appearance. In many counties, a
representative from the public defender’s office is present at
these hearings.

However, do not assume your lawyer will speak for you
without preparation. If you have the chance to talk to them
before the hearing—even briefly—tell them about your:

Job or school

Family responsibilities

Health issues

Housing stability

Lack of criminal record

The more your attorney knows, the better chance they have at
arguing for reasonable bond.
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What Happens If You Can’t Afford Bond?

If you can’t afford the bond amount, you have a few
options:

Try to negotiate with a bail bondsman.

Ask your attorney to file a motion to reduce bond.

Wait for your next scheduled court date and request
review.

Request a signature bond if your record and charge allow

for it.

Unfortunately, many people in Georgia are held in jail for
weeks or months only because they can’t pay bond, not because
they’ve been found guilty. This often leads to pressure to take
a plea deal just to get out. It’s an unfair reality—but knowing
your rights and options can help you push back.
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Final Thoughts

Bond is not a luxury—it’s a constitutional protection. But
Georgia’s system doesn’t always treat it that way. That’s why
what happens at your first appearance hearing is so important.
Whether you walk out or wait behind bars could depend on
what’s said in that short window of time.

Do not go into that hearing blind. Know the charge. Know
your background. Know your rights.

In the next chapter, well explore what happens after
bond—specifically how formal charges are filed, what an
indictment or accusation really means, and how to begin
preparing your defense before trial.



Chapter 4: Indictment & Formal
Charges

40
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From Accusation to Indictment: How Charges Become Real

Getting arrested in Georgia is not the same thing as being
formally charged. The arrest is just the beginning. Once you've
been arrested and booked, the State still has to take the next
legal step: formally charging you. This is done through either
an accusation or an indictment, depending on the type and
seriousness of the crime.

This chapter explains how the State moves from arrest to
official prosecution—and how you can begin to analyze the
case against you.
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What Is a Formal Charge?

A formal charge is the legal document that says:

“We, the State of Georgia, are officially prosecuting this
person for a specific crime.”

There are two main ways the State can do this:

1. Accusation — typically used for misdemeanors and some
low-level felonies

2. Indictment — required for serious felonies, and must be
issued by a grand jury

Understanding which one applies to your case is critical,
because it affects your timeline, rights, and how your case is
handled in court.
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What Is an Accusation?

An accusation is a written document filed by the District
Attorney (DA) or Solicitor General that outlines the charges
against you. It doesn’t require a grand jury. It's commonly used
for:

Misdemeanor offenses (like shoplifting, battery, or DUI)

Low-level felonies where a plea is expected (like possession

of drugs or theft)

The DA simply files the accusation directly with the court, and
you're given a date to appear for arraignment (your first formal
court appearance in superior or state court).

You have the right to request a copy of the accusation, and
you should read it carefully. It will tell you the exact charges,
the legal code you're accused of violating, and the alleged facts.
Mistakes in the accusation can sometimes be grounds for a
motion to dismiss or reduce charges.
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What Is an Indictment?

An indictment is used for more serious crimes and must
be issued by a grand jury. In Georgia, a grand jury is a group
of 16 to 23 citizens who review evidence presented by the
District Attorney to determine whether there is probable cause
to formally charge someone with a felony.

If the grand jury agrees there is enough evidence, they
return what’s called a “true bill” of indictment. If they don’t, it’s
called a “no bill’, and the charges are dropped—at least for now.

Common charges that require indictment include:

Murder

Armed robbery

Aggravated assault

Rape

Child molestation

Drug trafhcking

Burglary and home invasion

You do not get to be present in the grand jury room. Your
lawyer does not get to present evidence. It’s entirely
one-sided—and designed to favor the prosecution.

Important: If you are being held in jail for a felony, and you
are not indicted or accused within 90 days, you have the right
to request a bond under Georgia law.
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What Happens After You're Formally Charged?

Once you are indicted or accused, your case is placed on
the arraignment calendar. This is your first scheduled
appearance in the trial-level court—either state court for
misdemeanors or superior court for felonies.

At the arraignment:

The judge formally reads the charges against you.

You enter a plea: guilty, not guilty, or nolo contendere (no
contest).

The court sets deadlines for motions (such as motions to
suppress or dismiss).

Your trial date or calendar call date may be set.

Tip: Never plead guilty at arraignment unless you've fully
reviewed discovery (the State’s evidence), spoken with a
qualified attorney, and understand the consequences.
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Overcharging: When the State Stacks the Deck

Prosecutors often charge defendants with more crimes
than they expect to prove—this is called overcharging. For
example, someone caught with a small amount of cocaine
might be charged with:

Possession

Possession with intent to distribute

Trafficking (if the weight is close)

Possession of drug-related objects

Obstruction (if they ran or resisted)

Even if the actual crime was simple possession, the DA may file
multiple charges to intimidate the defendant into accepting a
plea.

Watch for charges that don’t match the facts. If you or your
attorney identify weak or unsupported charges, you can file a
motion to quash or motion to sever those counts.
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Understanding the Charges: Reading the Law

Every charge listed in your accusation or indictment
should include the O.C.G.A. code section you allegedly
violated. For example:

0O.C.G.A.§ 16-13-30 — Possession of controlled substances

0O.C.G.A. § 16-5-21 — Aggravated assault

0.C.G.A. § 16-7-1 — Burglary in the first or second degree

0O.C.G.A. § 16-8-2 — Theft by taking

Look up each code section to read the exact definition of the
crime. If the facts don’t line up with the elements listed in the

statute, you may have a defense.
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Motion to Quash an Indictment

If the indictment is legally defective—meaning it’s vague,
inaccurate, or doesn’t properly state a crime—you can file a
motion to quash. This motion asks the court to throw out the
indictment before trial.

Grounds for quashing may include:

Failure to allege an essential element of the crime

No clear connection between the facts and the statute

Violation of grand jury procedure

Charging you for conduct that’s not actually illegal

These motions can be technical, but they’re worth exploring,
especially if you believe the grand jury was misled or you've

been wrongly charged.



THE GEORGIAN LAW REVIEW VOLUME 1.
CRIMINAL LAW 49

What If You're Indicted While Out on Bond?

If youre out on bond and the grand jury returns an
indictment, your bond may need to be reafirmed or modified
in superior court. In some cases, the DA can request your bond
be revoked based on new charges or evidence.

Be aware: Once you're indicted, the case moves faster. Any
conditions of bond still apply, and missing a court date after
indictment can result in immediate bond forfeiture and
re-arrest.
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Final Thoughts

Being formally charged means the State is no longer just
accusing you—they’re actively building a case to convict you.
Whether through an accusation or indictment, that charging
document is a roadmap of what you're facing—and what you
need to challenge.

Before accepting any plea or strategy, you must fully
understand:

What you're charged with

Why you're being charged

Whether the evidence supports the charges

Read every word of your indictment or accusation. Ask your
lawyer to explain each charge. Knowledge of the charges is the
foundation of your defense.

In the next chapter, we’ll break down your right to counsel,
what to expect from a public defender, how to spot ineffective
representation, and what to do if you decide to represent
yourself.



Chapter 5: Public Defenders,
Private Counsel & Pro Se
Representation
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You're Charged. Now What?

Once you've been arrested and formally charged, the next
most critical question is: Who's going to represent you?

In Georgia, as in every state, the Sixth Amendment gives
you the constitutional right to an attorney in criminal cases
where jail time is possible. But how you get that attorney—and
how good they are—depends on your situation. Whether you
have a public defender, a private lawyer, or choose to go pro
se (represent yourself), your defense starts with understanding
your rights and responsibilities.
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Public Defenders in Georgia

If you cannot afford a lawyer, you have the right to request
one. This is where the public defender comes in. Every county
in Georgia has a public defender’s office or contracts with
appointed counsel to provide legal representation to indigent
defendants.

To qualify for a public defender, you typically must:

Be charged with a misdemeanor or felony where jail time is
possible

Have little to no income or assets

Fill out a financial affidavit under oath

Be approved by a judge or court clerk

If you lie about your income to get a public defender, you can
be charged with perjury. Be honest and transparent in your
application.

Important: The court may charge you a small application
fee (usually $50), but you cannot be denied a public defender
just because you can’t pay that fee upfront.
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What to Expect from a Public Defender

Public defenders are licensed attorneys who handle
criminal cases full-time. Many are experienced, capable, and
passionate about defending people who can't afford private
counsel. That said, public defenders often carry very heavy
caseloads, especially in high-volume counties like Fulton,
DeKalb, Clayton, and Cobb.

Because of this:

You may not hear from your lawyer often.

They may not have time to visit you in jail as frequently as
you want.

They may push for a plea deal to avoid a long trial calendar.

They might not explain your case in detail unless you ask
questions.

This doesn’t mean your public defender is bad—it means you
have to be proactive. Call, write, and push for updates. Ask
for discovery (evidence). Request a copy of your indictment
or accusation. Ask for a breakdown of possible defenses. Stay

involved in your case.
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When You Can Change Public Defenders

You do not have the automatic right to choose a different
public defender just because you don’t like the one assigned to
you. However, you can request a change if:

There is a conflict of interest (e.g., your lawyer also
represents a co-defendant)

The attorney refuses to communicate with you

There is proven ineffective assistance (which is hard to
prove early on)

To request new counsel, you must file a Motion for
Substitution of Counsel and explain why your current
representation is inadequate. The judge will decide whether to
allow the switch.

Disliking your lawyer’s tone or advice is not enough to get
them removed.
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Private Counsel: When You Can Afford It

If you or your family can afford to hire a private attorney,
you may get more individualized attention. Private attorneys
often:

Have smaller caseloads

Ofter flexible meetings

Are able to investigate more aggressively

May be more accessible for jail visits or family

communication

But beware: not all private lawyers are worth their price tag.
Just because someone has an office and a flashy website doesn’t
mean they’re competent or dedicated.

Ask the right questions:

Have you handled my type of case before?

How often do you take cases to trial?

What’s your strategy for my defense?

What are your fees, and what do they cover?

Can I see examples of your past work or court victories?

Get everything in writing and never assume. If you're paying
thousands of dollars, you deserve transparency and diligence.
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What If You Want to Represent Yourself?

In Georgia, you have the right to represent yourself. This
is called going pro se. You can do this at any stage of the
case—before arraignment, before trial, or even during
sentencing.

But going pro se comes with serious risks. Judges will warn
you that:

You will be held to the same standard as an attorney

You must follow all court rules, deadlines, and procedures

You will not be given legal advice by the court

If you make a mistake, the consequences are on you

That means if you forget to file a motion on time, you might
lose your right to raise an issue on appeal. If you ask the wrong
questions at trial, you could hurt your own defense. It’s possible
to win a case pro se, but it takes serious preparation, knowledge,
and discipline.

If you decide to go pro se:

File a Waiver of Counsel with the court

Ask for access to law library materials

Request a standby attorney (optional, but helpful)

Be respectful, but firm, with the court and prosecution

Keep written records of every document you file or receive

Pro se representation is not for everyone—but for some, it’s
the only path to a fair fight, especially when you believe your
court-appointed counsel is ineffective and private counsel is
out of reach.
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Ineffective Assistance of Counsel: What It Means

If you believe your attorney—public or private—is not
doing their job, you can raise a claim of ineffective assistance of
counsel (IAC). Under Georgia and federal law, you must show
two things:

1. Deficient performance — Your lawyer’s work was below
the standard of competence expected of attorneys.

2. Prejudice — The poor performance likely changed the
outcome of your case.

Examples of IAC include:

Failing to investigate or interview witnesses

Not filing obvious legal motions (like suppression of illegal
evidence)

Giving you incorrect legal advice about a plea

Not objecting to improper evidence or statements at trial

IAC claims are usually raised after conviction in a motion for
new trial or habeas corpus petition, but it’s still important to
document concerns early.
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Final Thoughts

Whether you're working with a public defender, hiring a
private attorney, or going pro se, your case is your
responsibility. No matter who stands beside you in court, you
must understand your rights, know the charges, and participate
in your own defense.

The court system doesn’t forgive ignorance. But it does
reward preparation.

In the next chapter, we'll dig into pretrial motions and
discovery—where real defense work begins. You'll learn what
the State has to give you, how to demand it, and how to file
motions that could weaken or kill the prosecution’s case before
trial.



Chapter 6: Discovery, Motions &
Pretrial Strategy

60



THE GEORGIAN LAW REVIEW VOLUME 1.
CRIMINAL LAW 61

The Fight Begins Before Trial

Most people think a criminal case is won or lost at trial.
That’s only half true. In Georgia, many criminal cases are
shaped—or even dismissed—before trial begins. The pretrial
phase is where strategy, preparation, and legal knowledge can
make the biggest difference.

This chapter breaks down discovery, pretrial motions, and
how to build a defense long before a jury is ever selected.
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What Is Discovery?

Discovery is the legal process where both sides exchange
evidence. In a criminal case, this mostly means the prosecution
must give you all the evidence they plan to use against
you—along with anything that could help your defense.

In Georgia, discovery is governed by O.C.G.A. § 17-16-1
through 17-16-10. Once you are indicted or accused and
request discovery in writing, the State is legally required to
provide:

The police reports

Witness statements

Lab results or forensic reports

Audio or video recordings

Photographs, maps, diagrams

The defendant’s criminal history

Copies of any statements you made to law enforcement

Note: You must demand discovery in writing. If you don’t ask,
the State doesn’t have to give you anything voluntarily.
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When Must Discovery Be Provided?

Once your discovery request is filed, the State must
respond within 10 days. If they fail to do so, your attorney (or
you, if pro se) can file a Motion to Compel Discovery. If they
withhold evidence, you may be able to file a Motion to Exclude
Evidence at Trial.

If the State uses evidence in court that was never disclosed,
it may be grounds for a mistrial or appeal.
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What About the Defense’s Responsibilities?

In Georgia, if you request discovery from the State, you
must provide reciprocal discovery in return. This means you
must share:

A list of defense witnesses

Any physical evidence you plan to introduce

Expert reports or opinions

Alibi defense (if applicable)

However, you are not required to give the prosecution your
entire strategy. You are only required to turn over materials that
you plan to use at trial.
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Motions: Tools for Shaping the Case

Pretrial motions are written requests asking the court to
make rulings before trial begins. These motions can limit,
weaken, or even dismiss the prosecution’s case. Here are the
most common and powerful types:
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<& Motion to Suppress

This motion asks the court to exclude evidence that was
illegally obtained. For example:

Drugs found during an unlawful search

Statements made without Miranda warnings

Evidence gathered without a proper warrant

If the judge agrees the evidence violates your constitutional
rights, it will be thrown out—sometimes killing the State’s case
entirely.
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<& Motion to Dismiss

This motion asks the court to dismiss some or all charges
based on:

Insufhicient evidence

Improper indictment or accusation

Violation of your speedy trial rights

Statute of limitations having expired

Judges don’t often grant these, but if filed properly with
supporting law, they can be powerful.
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<& Motion for Bond Reconsideration

If you were denied bond earlier, your attorney can file this
motion to present new evidence, show changed circumstances,
or argue that the original decision was unfair.
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<& Motion in Limine

This motion asks the court to limit what evidence the jury
can hear. For example, you might ask the judge to exclude:

Prior arrests not related to the case

Prejudicial photos

Hearsay or irrelevant testimony

Winning this motion can protect you from harmful, unfair
information being introduced at trial.
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<& Motion for Severance

If youre charged with multiple crimes—or you have
co-defendants—you may want to file a motion to separate the
charges or defendants into different trials. This prevents the
jury from hearing evidence about crimes you didn’t commit or
being influenced by another person’s actions.
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<& Motion to Reveal Confidential Informant

If the State’s case relies on an unknown informant, you
can ask the judge to reveal their identity—especially if that
informant witnessed the crime or played a major role. Georgia
law protects informants unless disclosure is critical to a fair
trial.
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Filing Motions: Timing Is Everything

Most motions must be filed within 10 days of
arraignment—unless the judge grants more time. That means
you need to:

Read the discovery carefully

Analyze every detail

Start preparing motions immediately

If you miss the deadline, the court can deny your motions
automatically, even if you have a valid argument.
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Building Strategy During Pretrial

Here’s how strong pretrial work helps your case:

If key evidence is suppressed, the State may be forced to
drop or reduce charges.

If the discovery reveals weak witnesses, your lawyer can
prepare stronger cross-examinations.

If a plea offer is made, you'll have real leverage to negotiate.

If you choose to go to trial, you'll go in knowing the
strengths and weaknesses of both sides.

Many cases are won or resolved in this phase—not because
someone made a great speech in court, but because the defense

was smarter, faster, and more prepared.
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Pro Se? Be Cautious.

If you're representing yourself, you must still follow court
rules. That means:

File motions in the correct format

Cite Georgia case law and code sections

Serve copies of your motions to the DA’ office

Keep all receipts and file-stamped copies

Judges will not help you, even if youre pro se. If your motion is
late, incomplete, or unsupported by law, it may be ignored.

Tip: Read Georgia Uniform Superior Court Rules and
O.C.G.A. Title 17.
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Final Thoughts

Pretrial discovery and motions are not paperwork—they
are weapons. The goal of every defense is to shrink the case,
exclude evidence, and expose weaknesses in the prosecution’s
story. That starts long before jury selection.

Don’t wait for trial to fight your case. Most of the real work
happens behind the scenes—in writing, on record, and before
the jury ever hears your name.

In the next chapter, we’ll break down plea deals—how they
work in Georgia, when to take one, and when to walk away.



Chapter 7: Plea Bargains — Deals,
Dangers & Decisions
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The Truth About Most Cases

Despite what movies and TV shows portray, the majority
of criminal cases in Georgia—and across the country—do not
go to trial. Over 90% are resolved through plea bargains.

That means the prosecution offers the defendant a deal:
plead guilty (or no contest) to a specific charge, and in return,
they’ll drop other charges, recommend a lighter sentence, or
both.

But a plea deal is a legal contract—and like any contract, it
can protect or destroy your future depending on how well you
understand the terms. In this chapter, we’ll break down how
plea bargains work in Georgia, when they’re smart, and when
they’re traps.
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What Is a Plea Bargain?

A plea bargain is an agreement between the prosecution
and the defendant in which:

The defendant agrees to plead guilty or nolo contendere
(no contest),

The State agrees to a reduced sentence, reduced charge, or
to dismiss some counts.

There are three main types of plea bargains:

1. Charge Bargaining

You plead to a lesser offense (e.g., felony reduced to
misdemeanor).

2. Sentence Bargaining
You plead guilty in exchange for a specific sentence
recommendation (e.g., probation instead of prison).

3. Count Bargaining
You plead guilty to one charge, and the others are
dismissed.

ote: In Georgia, the judge is not required to follow the
Note: In Georgia, the judg t required to follow th
prosecution’s sentence recommendation. However, most
judges honor negotiated pleas that were made in good faith.
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Entering a Plea in Georgia

When you agree to a plea deal, the process typically
includes:

A plea hearing in open court.

The judge will question you to ensure your plea is
voluntary, knowing, and intelligent.

You will sign a plea waiver, giving up several rights:

Right to a jury trial

Right to confront witnesses

Right to remain silent

Right to appeal most issues

The judge may ask questions like:
“Do you understand the charges against you?”
y ges ag y
(3 . . .
as anyone threatened you or promised anything not in
Has anyone threatened y p d anything not
this agreement?”

“Are you pleading guilty because you are guilty?”

Answering dishonestly or under pressure can create future
problems. You must speak truthfully—because once accepted,
a guilty plea is hard to undo.
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Nolo Contendere (No Contest) in Georgia

Georgia is one of the few states that still allows nolo pleas
in certain cases. When you plead nolo:

You do not admit guilt.

You accept punishment as if you were guilty.

Your plea cannot be used against you in a civil lawsuit
related to the same event (e.g., car accident, assault, etc.).

Judges have the discretion to accept or deny nolo pleas. They’re
most commonly accepted in:
First-time misdemeanors

Trafhic offenses

Cases with civil liability exposure
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Should You Take the Plea?

This is the biggest decision in most criminal cases. Ask
yourself:

What evidence does the State have against me?

Can [ realistically win at trial?

What is the maximum sentence if I lose?

Is the plea deal giving me a meaningful benefit (reduced
charge, time served, probation)?

How will this plea affect my record, immigration status, or
future employment?

Example: If youre facing a 15-year max sentence and are
offered 3 years probation—that’s leverage. But if you're offered
10 years prison on weak evidence—you may want to fight.
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Red Flags: Bad Plea Deals

Not all plea deals are fair. Some are designed to:

Pressure poor defendants into pleading just to get out of
jail

Save the State time, even if the case is weak

Pad conviction rates, not serve justice

Watch for these red flags:
g

You're offered a harsh sentence despite weak or missing
evidence

Your lawyer hasn’t filed any pretrial motions before
suggesting the plea

You're told to “take the deal or else” without reviewing
discovery

You don’t understand the consequences of the plea

q
You're told to plead even though you're innocent, just to
p ghy )

“get it over with”

You always have the right to say no to a plea. You also have the
right to ask for more time, ask for a better offer, or go to trial.
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Alford Plea: Admitting Nothing, But Pleading Anyway

In Georgia, defendants can also enter an Alford plea—a
plea where you maintain your innocence but plead guilty
because you believe it’s in your best interest.

This is typically used when:

The evidence is strong

You fear a harsh sentence if convicted

You want the benefit of a plea without admitting guilt

Caution: While an Alford plea avoids a formal confession, it
still results in a conviction on your record and carries the same
sentencing consequences as a regular guilty plea.
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Withdrawing a Plea

After your plea is accepted, you have a short window to
withdraw it:

Before sentencing: You can often withdraw your plea as a
matter of right.

After sentencing: You must file a motion to withdraw plea
within one term of court, and show a legal reason (e.g., plea was
not voluntary, your lawyer was ineffective).

If that fails, your only remaining options are a motion for new
trial, direct appeal, or habeas corpus petition.
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Final Thoughts

A plea deal might give you freedom—or strip your rights
forever. In Georgia, plea bargaining is a powerful tool, but it’s
also a dangerous shortcut when misused. Make sure you:

Read the discovery

Review the evidence

Ask your lawyer about all options

Understand your rights

Know your long-term consequences

Remember: Once you sign, you can’t take it back without
a fight.

In the next chapter, we’ll move into trial preparation—jury
selection, courtroom rules, and how Georgia criminal trials are
actually conducted.



Chapter 8: Jury Trials & Bench
Trials in Georgia
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Your Day in Court

If you reject a plea or the State refuses to offer one, your
case will proceed to trial. In Georgia, you have the right to
choose who hears your case — a jury of your peers or a judge
alone. This is one of the most important decisions you’ll ever
make in your case.

This chapter breaks down the structure, process, and
strategy behind criminal trials in Georgia, whether jury or

bench.
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The Right to a Trial

Under the US. Constitution and the Georgia
Constitution, you have the right to a public trial if youre
charged with a crime that carries jail or prison time.

You also have the right to:

A speedy trial

Be present at all critical stages

Be tried by an impartial jury (if elected)

Confront and cross-examine witnesses

Compel witnesses to testify on your behalf

Remain silent and not testify against yourself
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Jury Trial vs. Bench Trial

In Georgia, you can choose to have your case heard by
either:

1. Jury Trial

A group of 6 jurors (for misdemeanors) or 12 jurors (for
felonies)

All jurors must unanimously agree to convict

Defense and prosecution participate in jury selection

2. Bench Trial
One judge hears all the evidence and renders a verdict
No jury is involved
Usually faster and less formal
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When to Choose a Jury Trial

A jury trial may be the better option when:

The evidence is circumstantial, not direct

The charges are serious, like murder, rape, or armed
robbery

You believe the community may be more sympathetic than
ajudge

You want more people (12) to review the facts

You want to preserve all possible appeal rights

Tip: In Georgia, if even one juror disagrees, the trial ends in a
hungjury (mistrial) — which gives the defense another chance
or leverage for dismissal/negotiation.
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When to Choose a Bench Trial

A bench trial may be better if:

The case is complex or technical, requiring legal nuance
The facts are not emotionally charged

You want a faster trial date

You believe a judge will be more objective

You want to avoid jury bias (race, media influence, or

background)

Bench trials are common in DUI cases, nonviolent felonies,
and situations where legal arguments may outweigh witness
testimony.
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Jury Selection (Voir Dire)

If you elect a jury trial, the process begins with jury
selection, also called voir dire.

In Georgia:

A pool of citizens from your county is summoned

Both sides get to question jurors about bias, background,

and beliefs

The goal is to find fair, impartial jurors

Each side has:

Unlimited strikes for cause (if a juror is clearly biased)

A limited number of peremptory strikes (without needing
to explain)

For felony trials, each side usually gets:
10 peremptory strikes (for a 12-person jury)
Fewer in misdemeanor cases
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Opening Statements

After the jury is seated:

The prosecution  gives the first opening statement,
outlining their case

The defense may give theirs next, or wait until they present
their case

Opening statements are not evidence, but a preview of
what each side expects to prove
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Presentation of Evidence

1. Prosecution’s Case-in-Chief

State presents witnesses, physical evidence, audio/video,
and documents

Defense may cross-examine each witness

2. Defense Case (optional)
You do not have to present any evidence or testify
You may call your own witnesses or introduce evidence
You can testify, but the State will be allowed to

cross-examine you

3. Rebuttal
Prosecution can present limited evidence to counter new
defense claims
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Closing Arguments

Once both sides finish presenting evidence:

The State gives a closing argument, summarizing their
theory

The defense follows, challenging the prosecution’s case

The State gets a final rebuttal (because they have the
burden of proof)
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The Judge’s Instructions

Before the jury deliberates, the judge reads the jury
instructions — a set of legal rules and definitions to guide their
decision-making.

These include:

Presumption of innocence

Reasonable doubt

Legal definitions of each crime

What constitutes self-defense, consent, duress, etc.
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Deliberation & Verdict

The jury deliberates in private

For felony cases, the verdict must be unanimous
For misdemeanors, same rule applies

Possible outcomes:
Guilty — Sentencing usually happens later
Not guilty — You are released immediately
Hung jury — No decision reached; possible retrial
Mistrial — Trial ends due to legal error or jury misconduct

Double jeopardy prevents you from being retried for the same
crime after an acquittal—but not after a mistrial.
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What If You Lose?

If you're convicted:

You may file a motion for new trial within 30 days

You may also appeal the conviction or sentence (covered in
the next chapter)

But remember: most cases are not reversed on appeal. Your best
defense happens before the verdict—by knowing your rights,
filing the right motions, and presenting a smart trial strategy.

Final Thoughts

Trial is not about emotion — it’s about preparation,
evidence, and control. Whether you choose a jury or judge,
know what you're walking into.

Understand your charges. Know your facts. Know your
jury pool. Choose wisely.

In the next chapter, we’ll break down sentencing — what
happens after conviction, Georgia’s sentencing structure,
alternatives to incarceration, and post-sentencing rights.



Chapter 9: Sentencing in Georgia:
What Happens After a Conviction

929



100 JONAH SANDERS

The Verdict Is In — Now What?

A guilty verdict, whether by plea or trial, leads to the next
major phase in the criminal justice process: sentencing.

Sentencing is where the consequences become real. It’s
where the judge (and sometimes the law) determines how long
you'll serve, under what conditions, and whether alternatives to
prison exist.

Georgia law outlines strict sentencing rules for some
crimes, but there is also discretion — and room for
negotiation. This chapter explains the types of sentences,
sentencing ranges, enhancements, and post-sentencing options
that affect every defendant's future.
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Who Does the Sentencing?

In plea deals, the judge usually accepts the negotiated
sentence, unless something is unreasonable or illegal.

In jury trials, if you're convicted, the judge sentences you,
not the jury (except in death penalty cases).

The sentencing hearing may be held right after conviction,
or the judge may schedule a separate date to allow both sides to
present arguments.
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Types of Sentences in Georgia

Georgia recognizes several types of criminal sentences:

1. Incarceration

Time served in a county jail (for misdemeanors) or state
prison (for felonies).

2. Probation

You remain in the community, but under court supervision
with strict conditions. Common for first-time or nonviolent
offenses.

3. Split Sentence

A combination of incarceration followed by probation.
Example: 5 years with 1 year in prison, 4 on probation.

4. Suspended Sentence

The judge imposes time but doesn’t enforce it, so long as
you meet certain conditions.

5. Time Served

You've already served enough jail time while awaiting trial,
so the judge credits it toward your sentence.

6. Deferred Adjudication / First Offender

If eligible, you can plead guilty and avoid a conviction on
your record — if you complete probation successfully (covered
more in the next chapter).
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Felony Sentencing Guidelines

Georgia uses statutory sentencing ranges, not a formal
sentencing grid. Each crime carries a minimum and maximum.

Examples:

Burglary (1st degree): 1 to 20 years

Aggravated Assault: 1 to 20 years

Armed Robbery: 10 to 20 years (must serve at least 10)

Murder: Life, life without parole, or death penalty

Some charges carry mandatory minimums, which cannot be
g y y
probated unless the judge finds reasons to depart.
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Misdemeanor Sentencing

Misdemeanors are punishable by:

Up to 12 months in jail

A fine up to $1,000 (up to $5,000 for high and aggravated

misdemeanors)

Judges often sentence misdemeanors to probation instead of

jail, unless it’s a repeat offense or involves violence.
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Sentencing Enhancements

Certain factors increase the penalty, including:

Recidivism (Repeat Offender): 2nd, 3rd, or 4th felony
conviction can trigger longer or mandatory maximum
sentences under Georgia’s recidivist statute (O.C.G.A. §
17-10-7).

Use of a firearm in a felony: Additional mandatory time

Gang involvement: Enhanced penalties under Georgia’s
gang statutes

Hate crimes: If the crime was based on race, gender,
religion, etc., enhanced sentencing may apply

Crimes against children or elderly: Special protections can
lead to harsher punishment
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Victim Impact Statements

At sentencing, victims or their families may speak or
submit written statements. These can influence the judge’s
decision, especially in violent or high-profile cases.

Tip: The defense may also present mitigating evidence:
character witnesses, employment history, mental health
evaluations, letters of support, or rehabilitation efforts.
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Credit for Time Served

Ifyou've been in jail awaiting trial, you are entitled to credit
for every day you've been held, unless:

You were already serving time on another sentence

Your bond was denied for a reason not related to the
current case

This time is deducted from the total sentence imposed.
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Probation: The Alternative to Prison

Probation is common in Georgia and comes with strict
conditions:

Regular check-ins with a probation officer

Drug testing

Curfews

No new arrests

Fines, restitution, or community service

Counseling or classes (anger management, theft
prevention, DUI school)

Violating any of these can lead to a revocation hearing and
possible jail or prison time.
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Restitution & Fines

Judges can order you to pay:

Restitution to victims (property damage, medical bills,
etc.)

Fines (especially in trafic, theft, or drug-related cases)

Court costs and supervision fees (probation, testing,
programs)

Unpaid fines can result in warrants, license suspension, or even
incarceration.
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Sentence Modification & Appeals

If you believe your sentence is unfair, you have the right to:

File a Motion for Reconsideration (usually within 30-90
days)

File a Motion for New Trial

File a Direct Appeal to the Georgia Court of Appeals or

Supreme Court

But judges rarely change sentences unless there was a legal error
or significant change in circumstance. You must act fast and

provide legal support for your motion.
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Final Thoughts

Sentencing isn’t just about punishment — it’s about
accountability, rehabilitation, and second chances, when
possible. The courtroom isn’t the only battleground; what
happens after conviction can change your life.

The more you understand Georgia's sentencing structure,
the better equipped you are to prepare, negotiate, or challenge
your outcome.

In the next chapter, we'll cover First Offender Act, Record
Restriction & Felony Expungement — Georgia’s tools for
giving people a clean slate.



Chapter 10: First Offender, Record
Restriction & Clearing Your Record
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Life After a Conviction — Is There a Way to Start Fresh?

A criminal conviction in Georgia can haunt you long after
you've served your time. Background checks can block you
from getting jobs, housing, loans, or licenses. But Georgia law
offers second-chance opportunities through the First Offender
Act, record restriction, and limited expungement options.

In this chapter, you'll learn how to protect your record
before it’s stained—and how to clean it up after a case ends.
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The First Offender Act (O.C.G.A. § 42-8-60)

The First Offender Act is Georgias most powerful
second-chance law. It allows certain first-time offenders to
plead guilty, complete probation or a sentence, and avoid
having a conviction on their record.

Here’s how it works:

Who Qualifies?

You may be eligible if:

You've never been convicted of a felony in any state

Your current charge is not excluded (see disqualifications
below)

The judge approves your First Offender status at

sentencing

Who Doesn’t Qualify?
You're disqualified if you're charged with:
Serious violent felonies (murder, rape, armed robbery)
Child molestation or sexual exploitation
DUI (Driving Under the Influence)
Crimes against vulnerable persons (elderly, disabled)

Public corruption

What Are the Benefits?
No felony conviction if successfully completed
Record is sealed from public view
You can legally say you haven’t been convicted (except for

certain jobs)
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What Are the Risks?
If you violate probation or reoffend, the judge can revoke
First Offender status and enter a conviction

You only get one shot — it’s not available again

You must ask for First Offender at sentencing — it is not

automatic.
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Retroactive First Offender

If you were sentenced in the past but your lawyer never
told you about First Offender—and you would have been
eligible—you can file a petition for retroactive First Offender
status under O.C.G.A. § 42-8-66.

You must prove:

You were eligible at the time of sentencing

You were not informed or didn’t understand your rights

The judge agrees to grant it retroactively

This can erase a conviction from your record — even years

later.
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Record Restriction (Georgia’s Version of Expungement)

Georgia no longer uses the word “expungement.” Instead,
it uses record restriction, which hides certain charges from
public view (background checks, employers, etc.).

What Can Be Restricted?

Cases that were dismissed

Cases nolle prossed (not prosecuted)

Cases where you were found not guilty

Certain misdemeanor convictions (with clean record for
4-5 years)

What Can’t Be Restricted?

Convictions for serious felonies

Charges where you pled guilty, unless a First Offender
sentence was granted

Sex offenses, child abuse, or family violence (with
exceptions)

How Do You Restrict a Record?
1. Request record restriction from the arresting agency if
the case was dismissed or not prosecuted.

2. If convicted but qualified (under the new law), file a petition
in Superior Court with supporting documentation.
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Once restricted, the record is no longer visible to the public,
but law enforcement and courts can still access it.
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Restricting a Felony That Was Reduced

If you were charged with a felony but pled to a
misdemeanor (e.g., felony theft reduced to misdemeanor theft
by taking), you can apply for restriction after:

4 years for misdemeanors

5 years for high and aggravated misdemeanors

No new charges during that time

This only applies to certain nonviolent, low-level offenses.
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Pardon & Restoration of Rights

Georgia also allows convicted individuals to apply for a
pardon, which:

Forgives the conviction (but doesn’t erase it)

May restore civil rights (like voting, serving on a jury, or
holding office)

Helps with certain licensing or employment restrictions

You must apply through the State Board of Pardons and
Paroles and meet the following:

Sentence fully completed

No new offenses for at least 5 years

Evidence of rehabilitation

A pardon with firearm rights is available in limited

circumstances if you meet strict qualifications.
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Youthful Offender Treatment

For people under 21 at the time of offense, courts may
use special sentencing options (like Youthful Offender or
conditional discharge) to avoid permanent damage to a young
person’s record. Always ask your lawyer about these options.
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What About Online Mugshots & Private Background
Sites?

Even after record restriction or First Offender success,
private websites may still show:

Mugshots

Arrest records

Old case summaries

You can request removal, and in some cases, sue under
Georgias mugshot removal law (O.C.G.A. § 10-1-393.5),
especially if:

The case was dismissed

You were acquitted

You were granted First Offender relief
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Final Thoughts

A mistake in the past shouldn't define your future. Georgia
law provides paths to redemption, but you must know when
and how to use them.

Whether it’s pleading under First Offender, petitioning for
restriction, or seeking a pardon, what you do after sentencing
matters just as much as what happens in court.

In the next chapter, we'll explore appeals and
post-conviction remedies—your legal tools to challenge a

wrongful conviction or excessive sentence in Georgia.



Chapter 11: Appeals, Habeas &
Post-Conviction Options in Georgia
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When the Verdict Isn’t the End

A conviction in Georgia does not mean your fight is over.
Whether you believe your trial was unfair, your lawyer was
ineffective, or your sentence is illegal, Georgia law gives you
the right to challenge your conviction through appeals and
post-conviction relief.

But the process is strict, time-sensitive, and highly
technical.

This chapter breaks down the difference between direct
appeals, motions for new trial, habeas corpus, and
extraordinary remedies available to criminal defendants in
Georgia after sentencing.
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Step 1: Motion for New Trial (O.C.G.A. § 5-5-40)

After conviction—especially by trial—the first thing you
must consider is filing a motion for new trial.

Purpose:

To ask the trial judge to reconsider the verdict due to:

Legal errors (e.g., improper jury instructions)

New evidence

Ineffective assistance of counsel

Violations of your constitutional rights

The verdict being against the “weight of the evidence”

Deadline:
Must be filed within 30 days of your sentencing
Filing a motion for new trial extends the time to file an

appeal

This is often the strongest opportunity to reverse a conviction
before going to the Court of Appeals. It allows the trial judge

to fix their own errors.
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Step 2: Direct Appeal (O.C.G.A. § 5-6-34)

If your motion for new trial is denied, you have the right
to file a direct appeal to the Georgia Court of Appeals or the
Georgia Supreme Court, depending on the case.

Who Hears It?

Supreme Court: Murder, constitutional challenges, death
penalty

Court of Appeals: All other criminal cases

What Can You Challenge?

Legal rulings at trial (e.g., suppression denial)

Jury selection errors

Prosecutorial misconduct

Evidentiary errors

Sentencing errors

Denial of effective assistance of counsel (if proven in
record)

What You Cannot Do:
Introduce new evidence
Re-argue facts decided by the jury
Tell your story without showing legal errors in the record

Appeals are about law, not emotion. You must show how the
trial court violated the law and how it impacted your case.
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Step 3: Habeas Corpus (O.C.G.A. § 9-14-40)

If your direct appeal fails—or you pled guilty and didn’t
appeal—you can still challenge your conviction through a state
habeas corpus petition.

This is a civil lawsuit filed against the warden of your
prison, claiming your detention is unlawful.

Common Grounds for Habeas:

Ineffective assistance of counsel

Involuntary guilty plea

Brady violations (prosecution withheld evidence)

Constitutional rights violations

Lack of jurisdiction or illegal sentence

Prosecutorial misconduct

Filing Timeline:

Must be filed within 4 years of the final judgment, unless
exceptions apply

Petitions are filed in the county where you’re imprisoned,

not where you were convicted

Unlike appeals, habeas allows you to introduce new evidence,
testify, and even call your old lawyer to the stand.
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Federal Habeas Corpus (28 U.S.C. § 2254)

After exhausting state remedies, you can file a federal
habeas petition in US. District Court. But:

You must show your federal constitutional rights were
violated

You must file within 1 year of your final state judgment

You must have raised the issue in state court first

Federal habeas is limited and often denied—but in serious

cases, it can be life-saving.
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Other Post-Conviction Options

Sentence Modification (O.C.G.A. § 17-10-1(f))

You can ask the court to modify or reduce your sentence
within 1 year of sentencing, or within 1 year of parole
revocation, if you have new evidence, good behavior, or show
the sentence was unjust.

Out-of-Time Appeal

If your trial attorney failed to file an appeal, you can ask
the court for permission to file a late (out-of-time) appeal,
especially if:

You didn’t know you had a right to appeal

You asked, but your lawyer never filed it

You were misled or denied access to the courts

This is usually your last chance to enter the appeal system if
deadlines were missed.
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Final Considerations

Post-conviction litigation is complex and highly
procedural. But it has freed the innocent, reduced extreme
sentences, and corrected constitutional violations.

Keys to success:

Know your deadlines

Keep a full copy of your case file and transcripts

Document everything your trial lawyer did or failed to do

Work with experienced appellate or habeas attorneys, or

file pro se with care

Even if you lose your trial, you may not have lost your case. But
you must act—and act quickly.



132 JONAH SANDERS

Final Thoughts

Appeals and habeas corpus are not about retrying your
case — they are about correcting legal errors and protecting
constitutional rights. Every step matters, and every motion
must be sharp, timely, and backed by law.

In the final chapter, we’ll wrap up Volume 1 with practical
advice for navigating the Georgia criminal system with

wisdom, strategy, and long-term vision.
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Defendants & Families
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You Made It This Far — Now, Let’s Talk About the Bigger
Picture

Whether you're facing a first arrest, standing trial, or trying
to rebuild life after a conviction, Georgia’s criminal justice
system can feel like a maze — one that punishes not only the
defendant, but their entire family.

This chapter doesn’t cover statutes or court rules. It covers
survival — practical advice for navigating Georgia’s system

with your rights, sanity, and future intact.
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1. Silence Is Still Power

From the moment of arrest to the final appeal, the most
powerful defense tool you have is silence. Do not:

Talk to police without a lawyer

Try to “explain” your way out of charges

Post about your case on social media

Discuss strategy with others on jail calls (they're recorded)

Rule #1: The State can’t use your silence against you, but they
can and will use your words.
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2. Get the Right Lawyer — Or Learn to Be One

Not all attorneys are created equal. Public defenders and
court-appointed lawyers in Georgia are often overloaded. If
you're assigned one, stay active in your case:

Request all discovery

Ask questions

Demand motions be filed (suppression, dismissal, bond)

Know your deadlines

If you're going pro se, do your homework:

Read the Georgia Criminal Code (O.C.G.A. Titles 16 and
17)

File motions on time

Learn courtroom procedure

The courtroom is no place to be unprepared.
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3. Family Members: Be Strategic Support

Family can make or break a case. If youre supporting a
loved one who's locked up:

Help track court dates, lawyer contact, motions, and
deadlines

Attend hearings (it shows support)

Write character letters

Help gather school/work/medical records

Remain calm and collected when dealing with officials

Families should act like a legal assistant and an emotional
anchor — not a cheerleader for drama.
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4. Mental Health, Addiction & Trauma Matter — Say
Something

Georgia now offers specialty courts in many counties:

Mental Health Court

Drug Court

Veterans Court

Accountability Court

If your case is linked to mental illness, PTSD, or addiction,
ask your lawyer to explore diversion or treatment court options
early.

Document everything — hospital visits, medication,
diagnoses. These details can mean rehab instead of prison.
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5. Don’t Take a Plea Just to “Get It Over With”

Thousands of people in Georgia carry convictions just
because they wanted to go home or couldn’t afford bond.

Don’t accept a plea:

Without reviewing the evidence against you

Without knowing your immigration consequences

Without asking about First Offender or record restriction

One bad plea can ruin your career, housing, voting rights, and

parental rights. Think long-term.
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6. Document Everything

Keep a timeline and file for your case:

Police reports

Jail documents

Bond paperwork

Court motions and rulings

Copies of everything you or your lawyer files

If you need an appeal, post-conviction relief, or sentence
modification — your paper trail will be your best weapon.
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7.Jail and Prison Time: Use It or Lose It

If you or a loved one is serving time:

Take GED classes, trade programs, or religious studies

Request your institutional file (disciplinary history,
programming)

Prepare for parole by documenting progress and gathering
support letters

Stay away from gang affiliation and prison politics — they
hurt parole chances

Even behind bars, your paper trail matters. The parole board
reads everything.
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8. Every Sentence Ends — Plan for Reentry Now

Don’t wait until the release date to start over. Begin
rebuilding early:

Get ID documents (birth certificate, Social Security card,
etc.)

Find reentry programs (Georgia Department of
Community Supervision offers lists)

Reach out to housing and job training programs

Clean up your record if you qualify

Georgia law allows second chances — but only if you ask for

them.
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Final Thoughts

The justice system is tough — especially in Georgia. But
it’s not unbeatable. With knowledge, preparation, and courage,
you can survive it. More than that, you can transform your
story.

Volume 1 of The Georgian Law Review has given you the
foundation. From arrest to appeal, you now understand how
the system works, where the traps are, and how to fight back.

Use this knowledge. Share it with others. And never stop
pushing for justice — for yourself, your family, and your future.
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